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Introduction

On April 18, 2002, one day after her"&irthday, Harriet Cole (“Mrs.
Cole”) executed a Last Will and Testament thatheft entire estate to her
son Richard Cole (“Richard”) except for 18 share&eneral Motors
Corporation (*GM”) stock which were to be dividegually between her
remaining children, Ernest Cole (“Ernest”) and IacwWhitlock (“Lucille”).
After Mrs. Cole’s death on April 4, 2008, Lucillemtested the will, alleging
lack of testamentary capacity and undue influerineher petition, Lucille
also sought to invalidate certain beneficiary deatgpns on life insurance
policies allegedly made while Mrs. Cole was incotepé A two-day trial
took place in June and July 2009. This is my degfbrt in which |
conclude that Lucille has failed to demonstratéh®ypreponderance of the
evidence that Mrs. Cole lacked testamentary capacivas unduly
influenced by Richard at the time she executedniér

Factual Background

Mrs. Cole served in the Army Air Corps during WoWar Il and,
after the war, she was able to purchase some la@blessa Street in
Minquadale, Delaware. Mrs. Cole built a househlat tand with the help of
her father and her husband. The Coles subsequeadlyhree children:

Ernest, Richard and Lucille. Mrs. Cole becameeydépressed when Mr.



Cole died in 1994, but she remained in her hompitéeker inability to
drive. Her daughter Lucille, who was married aad ktwo sons, took her
mother shopping and to medical appointments, addvira. Cole to her
house for holidays. Ernest occasionally droppédjafceries at his
mother’s house. Richard, who was also marriedraadthree children, had
a drinking problem for which he underwent treatrsemhiring 2000 and
2001. While Richard was in four-month recoverygyeom in Maryland, his
mother asked Richard to come home and live with Rechard moved into
his mother’s home in the spring of 2001. Mrs. Geés then 86 years old,
and was taking medications for osteoporosis, p@sdtactomy breast cancer,
and degenerative arthritis pain. According to Rrch Mrs. Cole was able to
handle her own bills, but he helped her with thelyaork.

On May 23, 2001, Mrs. Cole was examined at the @pstesis
Center of Delaware. Clinical notes indicate thas MCole was living with
an alcoholic son, which was causing stress, arndtieadid not want him
around. On October 9, 2001, Mrs. Cole was sedmebyamily physician,
Dr. Gregory Papa, for a regular check-up. Dr. Papates on this date
indicate that Mrs. Cole’s memory loss was gettirgysg. He conducted a
mini-mental exam, and concluded that she had afisignt impairment of

recent memory capacity. Dr. Papa’s notes on tis ohclude a diagnosis of



senile dementia, and an order to start a drugsheged for dementia. On
October 21, 2001, Mrs. Cole fell and hit her he&te suffered a mild
concussion. After Mrs. Cole’s fall, Richard quibsk to stay home with his
mother because he was afraid that she might falhagichard’s wife,
Patricia, who had been living with her own mothiace Richard had sought
treatment for his alcoholism, moved into Mrs. Cslebme some time in
early 2002.

On March 15, 2002, Mrs. Cole met with Anthony Longsquire,
about changing her will. Mrs. Cole had a previatlsdated January 8,
1997, which left her entire estate to her threé&ohin in equal shares, and
named Lucille as her personal representative. lteg to
contemporaneous notes written by Mr. Longo, heand¥larch 15 with
Mrs. Cole, Richard, and Patricia. Mrs. Cole infedrhim that she wanted
to leave her house and its contents to RichardPaidicia. She also wanted
to appoint Richard as her executor, and Patric@agngent executor.
When the attorney asked Richard and Patricia teelead met privately
with Mrs. Cole, she told him that if Richard predased her, she did not
want the house and its contents to go to Patricistead, she wanted the
house to go to Lucille and Ernest. In additiore slanted a blood relative to

be the executor, but not her daughter Lucille. tTéfa her son Ernest as



contingent executor in the event Richard was untb¢erve. Mrs. Cole
told Mr. Longo that she was aware that Richard gettng a
disproportionate amount of her estate, but shedidvant the house to be
sold because it had been built by a family membter ¢he war. Mrs. Cole
thought that Lucille or Ernest would be inclinedstl the house
immediately after her death.

Mrs. Cole could not tell Mr. Longo how many shapéstock she
owned, or the approximate value of her house, ®b#neficiaries of any life
insurance policies she had. He asked for thatnmition to be brought to
their next meeting on March 22, 2002, but on M&ghMrs. Cole was
unable to provide Mr. Longo with the information in&d requested.
Instead, he was told that Ernest and Lucille hatheéd approximately
$30,000 of Mrs. Cole’s funds. The attorney thougptudent not to
execute the will without the testatrix knowing flaé extent of her estate, so
he wrote a list for Mrs. Cole of the financial imfeation that he needed, and
a third meeting was scheduled.

On March 31, 2002, Lucille invited her mother to heme for Easter,
but her mother refused the invitation. It wasfihe Easter that Mrs. Cole
had not gone to Lucille’s house since the deatirsf Cole’s husband.

Lucille fixed a plate of food and took it to her ther's house. Lucille at



first could not enter the house because Richardghadn extra lock on the
door. After that occasion, Lucille found it diféilt to visit her mother’s
house if Patricia was not present because sheoHzathg on doors and
windows in order to wake her brother. On Aprie802, Lucille called her
mother and asked if she wanted to go for a rides. K3ole said, “Not
today.” On April 10, 2002, Lucille and her husbaadk Mrs. Cole’s tax
returns to Mrs. Cole to be signed. According teille, Richard said that
Mrs. Cole did not need to pay taxes, so Lucilletleé forms at her mother’s
house. On April 17, 2002, Lucille called her matteewish her a happy
birthday, but someone picked up the telephone pahd back down.

On April 18, 2002, Mrs. Cole returned to the lawwath the
information he had requested. Mrs. Cole had a$$6000 in her checking
and savings accounts, a life insurance policy énatmount of $5000 that
listed Richard as the primary beneficiary, and H&as of GM stock.
According to the attorney’s notes of that meetivgs. Cole told him that a
family member had built the house, and she didvaott it sold. She was
leaving the house to Richard because she did mit kie would sell it. She
also listed Ernest as contingent beneficiary bexats felt that he would be
more inclined to keep the house than Lucille. &ud that Lucille had tried

to sell the house already, so she did not wantlleuti get the house. After



the will was executed, Mrs. Cole executed a durpbleer of attorney
naming Richard as her attorney-in-fact. Mrs. Gold Mr. Longo that she
did not want anyone but Richard making decisiormiailvhat would happen
to her if she became incompetent.

Richard and Patricia continued to live with andetakre of Mrs.
Whitlock for the rest of her life. By the end @¥®, Mrs. Cole was unable
to walk, and had to be lifted out of her bed arid lmer wheelchair. Hospital
records from 2005 indicate that she was then appwarguffering from
severe dementia. By 2006, Mrs. Cole had to bechladimd toileted by her
son and daughter-in-law. Mrs. Cole resided indvem home until her death
on April 4, 2008, shortly before her ®®irthday.

Analysis

The law presumes that a duly executed will isdvahd that the
testatrix had the testamentary capacity to exatute re Szewzcyk, 2001
WL 456448, at *3 (Del. Ch. April 26, 2001). Theoet, the person
challenging the validity of such a will has the dem of showing by a
preponderance of the evidence that the testathereiacked the requisite
testamentary capacity or was unduly influencedrimtlzer at the time the

will was executedInreMelson, 711 A.2d 783, 786 (Del. 1998) (citing



Matter of Langmeier, 466 A.2d 386, 389 (Del. Ch. 1983y re West, 522
A.2d 1256, 1263 (Del. 1987).

Lucille first argues that Mrs. Cole lacked suffitigestamentary
capacity to execute a will on April 18, 2002 be@aske was suffering from
Alzheimer’'s type dementia. The level of competeadestatrix needs in
order to possess testamentary capacity is quiteestolh re Estate of
Justison, 2005 WL 217035, at *7 (Del. Ch. Jan. 21, 2008)testatrix “must
be capable of exercising thought, reflection , pudidyment and possess
sufficient memory and understanding to comprehaecdtture of the will
and how she is disposing of her propertdan v. Segal, 2009 WL
1204494 (Del. Ch. April 24, 2009) (citingest, 522 A.2d at 1263). Put
more simply, a testatrix must know that “she igod@ng of her estate by
will, and to whom.” West, 522 A.2d at 1263.

Lucille based her case on Mrs. Cole’s medical @sand expert
medical testimony from Mrs. Cole’s board-certiffadnily physician. Dr.
Papa testified that he had treated Mrs. Cole sif&5, and by the time her
family brought Mrs. Cole to see him on October@)2, complaining of
increasing memory loss, he was easily able to mgkesumptive diagnosis
of Alzheimer’s disease. During his examination, Papa performed an

informal cognitive assessment of Mrs. Cole andebagon her memory



and responses to his questions, he concludedhbatas definitely in the
early stages of the disease. He started her omgad@signed to slow down
the progression of the disease and to make the funaction better. On
November 13, 2001, Dr. Papa’s notes also descsbet inappropriate
behavior by Mrs. Cole, i.e., laughing for no appareason, and a CAT scan
taken after her fall that showed some atrophy otin@in matter. According
to Dr. Papa, Mrs. Cole’s dementia was mild in 2261, but he did not
know whether she was competent when she executeudlhim April 2002.
Dr. Papa testified that Mrs. Cole’s lawyer shouddda been informed of her
medical history, and that the lawyer should havert@ned her competency
before allowing Mrs. Cole to sign a will.

Richard presented his own medical expert, Dr.8tegMechanick, a
board-certified psychiatrist. Based upon his revod Mrs. Cole’s medical
records, Dr. Mechanick concluded that there wasuidence that Mrs. Cole
suffered from memory impairment or dementia dutimgrelevant period of
time. Hospital records from November 2001 indidateat Mrs. Cole was
oriented times three, that is, she knew her naneegdéte, and where she
was, even after falling and bumping her head. Michanick noted that
some of the drugs Mrs. Cole was taking at that tuae the potential to

cause confusion or cognitive difficulties in aneslgl person. Even mild



dementia, according to Dr. Mechanick, did not mem a person was
incapable of understanding and signing legal docusaeDr. Mechanick
also reviewed the attorney’s detailed notes otlimse meetings with Mrs.
Cole. Attrial, Dr. Mechanick opined to a reasdeahedical certainty that
Mrs. Cole had adequate testamentary capacity wineexsecuted her will on
April 18, 2002.

Mr. Longo testified at trial. Although Mr. Longmas never informed
that Mrs. Cole had been diagnosed as having mittkdéa or Alzheimer’s
disease by her family physician, she appearedoimihe three occasions
that they met. Before becoming an attorney, Mndahad dealt with
people with dementia when he worked at a residangiatment center for
mentally ill adults. He testified that nothing peated itself that would have
prompted him to look into Mrs. Cole’s medical histo He had spoken with
her at length during their three meetings. Mrde®ad talked about
Lucille, describing how Lucille had taken money ofifa joint account they
owned without Mrs. Cole’s consent. Mrs. Cole wasug that she was
disinheriting her daughter. She was also veryr@deaut blood relatives
inheriting her property. She wanted the housenaain in the family
because it had been built by a relative, but shéhfat Lucille would be

likely to sell the house. She informed the attgrtiat she wanted Lucille

10



and Ernest to receive something, but not a lot.eM\ddvised that they
might receive nothing after the funeral expense®waid because her
residuary estate was so small, Mrs. Cole told tterreey that Richard
should pay the funeral expenses with his own modytheir third meeting,
after Mrs. Cole had provided the requested findmefarmation, Mr. Longo
carefully reviewed every aspect of the will withdCole before she signed
it. According to Mr. Longo, Mrs. Cole was compédteShe knew her
natural heirs. She knew what her assets were, stiegatvas doing, and what
the consequences would be, i.e., that Richard eveeceive the bulk of her
small estate, when she signed the will.

As between the two medical experts, | give morghtgo the
testimony of Dr. Papa, who had personally known taeated Mrs. Cole for
many years, than to the testimony of Dr. Mechanidkp had only reviewed
documents concerning Mrs. Cole. NeverthelessPBpa could offer no
opinion about Mrs. Cole’s capacity on the dateestecuted her will. While
Dr. Papa questioned her competency in light obpigsion that she was
suffering from mild dementia, he nonetheless testithat individuals with
mild to moderate dementia can still make some de@s On the other
hand, Mr. Longo, who met with Mrs. Cole on threfadlent occasions

during the process of the drafting and executiohesfwill, had no doubt
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that Mrs. Cole knew exactly what she was doindpattime she executed her
will. Although Mr. Longo is not a board-certifigghysician or psychiatrist, |
give his opinion as great deal of weight. | codelutherefore, that Lucille
has not satisfied her burden of demonstrating bypteponderance of
evidence that Mrs. Cole lacked sufficient testamgntapacity on the date
that she executed her will.

In light of that conclusion, | must turn to Lue$ second argument
that Mrs. Cole’s will was the product of undue ughce by Richard. Undue
influence by a beneficiary over a testatrix “mustdoich as to subjugate
[her] mind to the will of another, to overcome [hizee agency and
independent volition, and to compel [her] to makeilathat speaks to the
mind of another and not [her] ownWest, 522 A.2d at 1263 (quoting
Langmeier, 466 A.2d at 403)). The essential elements otiandfluence
are: (1) a susceptible testatrix; (2) the oppoatyuo exert influence; (3) a
disposition to do so for an improper purpose; i) dctual exertion of such
influence; and (5) a result demonstrating its effén re Estate of Konopka,
1988 WL 62915 (Del. Ch. June 23, 1988) (citivaydo v. Nardo, 209 A.2d
905, 912-13 (Del. 1965):angmeier, 466 A.2d at 403).

Lucille testified that from the time Richard movetb their mother’s

house, her close and loving relationship with hetimar changed. Lucille
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kept a diary starting around 2001-2002 that docueteher frustration at
being unable to see or speak with her mother. oNbyt did Richard install
an extra lock on the door, so that Lucille could uge her key to enter her
mother’s house, Lucille’s telephone calls werealatays answered, or if the
telephone was picked up, her call was immediatslyashnected. Although
Lucille testified that she did not have any prolderisiting her mother when
Patricia was home, Lucille was reluctant to vigt mother’s house because
she was afraid of Richard, whom she accused ahidéting her whenever
she tried to visit her mother. Two of Lucille’seinds testified that she had
asked them to accompany her on visits to Mrs. Gdleuse because of
Lucille’s expressed fear of her brother. Lucilistified that she believed her
brother Richard had influenced their mother bec#askad influence over
herself. Furthermore, Lucille testified that abawtear or two after Mrs.
Cole had executed the will and power of attornagh&d told her: “he got
the will changed, that | wasn't getting nothing dredwas taking me down.”
Richard testified that his mother had asked hirnéwe in with her
because she no longer wanted to live alone and/ahted someone to take
care of her. She also had told him that Lucilld Bmnest were taking
advantage of her by taking her money, her furnjtanel items out of her

yard. According to Richard, his mother’'s main cdenmt was her
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osteoporosis. Her bones ached all the time. Rictestified that it was not
until 2003 or 2005 that Dr. Papa said his mothey have had a “touch of
Alzheimer’s.”

Richard denied that he ever discouraged Lucillenfomming to the
house. After he moved in, Lucille made unannounasits to the house
about once a month, whereas Ernest came over @mdlysually at night.
According to Richard, Ernest visited fewer tharefiimes from 2001 to
2008. Richard denied that he had ever hung uptibee when it rang. He
denied threatening Lucille although he admittedigealled the police
when his brother came to the house late at night.

Richard also denied ever persuading or influentng. Cole about
her will. He knew that she was leaving the hooseitn. His mother had
told him that she did not want the house sold, @ thtended to live there.
According to Richard, in April 2002, Mrs. Cole deed that she wanted to
change her will, and she selected the law firm beeahe was familiar with
the Social Security building in which it was loaateRichard denied being
present at the first meeting with the lawyer, lmdalled being present at the
second and third meetings. He denied giving thgda any information

during those meetings.
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Patricia testified that Mrs. Cole had told hert thize was being
pressured by Lucille to live with her. Mrs. Coteréd her daughter, but she
wanted to stay in her own home. Patricia describednother-daughter
relationship as “needy” in that Lucille always wadhisomething from her
mother for herself or her children. According @tritia, in April 2002,

Mrs. Cole said that if Richard would “stand by” herthe end, she would
leave the house to him. After Patricia moved ithvirichard and Mrs. Cole,
Lucille and Ernest never offered to help with MCsle.

| will assume without deciding that the first faelements of undue
influence have been established by the prepondemaitbe evidence. That
is, I will assume that Mrs. Cole’s physical conaiitj coupled with her
memory impairment made her susceptible to undueente. Second, | will
assume that Mrs. Cole’s relative isolation in hemk, with Richard and his
wife having constant access to her establishesgpertunity to exert undue
influence. Third, | will assume that Richard waspdsed to influence his
mother for an improper purpose. Not only did th@iA18, 2002 will
eliminate Lucille and Ernest as equal beneficiaielirs. Cole’s estate in
favor of Richard, there was also evidence that &itihad told Lucille he
was “taking [her] down”, an expression | interpastmeaning that he

wanted to punish or harm her. Fourth, the purploatmission by Richard

15



that he “got the will changed” would be direct eande of the actual
exertion of influence if Lucille’s testimony is be believed. However, the
fifth element is pivotal here. The lawyer’s testimy and notes regarding his
meetings with Mrs. Cole demonstrate that Mrs. Golell was not the
product of undue influence.

The will that was executed on April 18 reflected thtentions of Mrs.
Cole, and no other. The lawyer’s notes and testymodicate that during
their first meeting, Mrs. Cole initially told thétarney that she wanted the
house and its contents to go to her son and daughlaw, and she wanted
to appoint her son as executor and her daughtiamiras contingent
executor of her estate. However, once Mrs. Cotetha opportunity to
speak privately with the attorney, out of the pneseof Richard and
Patricia, she outlined a different testamentargsah Instead of Patricia
being named as contingent executor, Mrs. Cole sspreher desire for a
blood relative, i.e., Ernest, as contingent exacotder estate. And, if
Richard predeceased her, Mrs. Cole told the atyaimest she did not want
the house and its contents to go to Patricia, dtber to Lucille and Ernest.
At a subsequent meeting, Mrs. Cole changed her agath and wanted the
house and its contents to go to Ernest in the dvmitard predeceased her

because she thought Ernest would be less likedgltdhe house than
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Lucille. This evidence demonstrates that, whatevikrence Richard may
have exerted to change his mother’s will, it wasur@ue influence such as
to overcome Mrs. Cole’s free agency and independdition. Therefore,
Lucille’s contention that Mrs. Cole’s will was tipeoduct of undue
influence must fail.

Apart from undue influence, several withessespuidiclg Lucille and
Richard, testified that Mrs. Cole’s home was venportant to her. This
was property she had purchased with her own moneyited in her sole
name. The house itself had been built by her fathd husband. She
wanted the property to remain in the family. MZ®le stayed in her home
after her husband’s death despite her infirmitesl resisted Lucille’s
efforts to persuade her to move into Lucille’s dwame. Although Lucille
could not leave her own family to care for her nesthiRichard was in a
position to do so because he had left his rentaderce to enter an
extended recovery program. He quit his job aftemiother’s fall, his wife
had previously worked as private duty nurse, and thoth Richard and his
wife were able to care for Mrs. Cole as her physaca mental conditions
worsened. This evidence provides a possible eaptanfor Mrs. Cole’s
disinheriting Lucille and Ernest to benefit Richavto, with his wife, cared

for Mrs. Cole until she passed away.
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The last issue concerns Lucille’s request to weidain beneficiary
designations on life insurance policies. There hts evidence presented
at trial concerning Mrs. Cole’s life insurance p@s. Mr. Longo testified,
and his notes reflect, that on April 18, 2002, M2sle had a life insurance
policy with a cash value of approximately $5000jakimamed Richard as
the primary beneficiary. Richard testified thatused the life insurance
proceeds to pay his mother’s funeral expensesilleulcowever, presented
no evidence that showed when Mrs. Cole had desdriichard as the
primary beneficiary of her life insurance policwithout a specific time
frame, | cannot evaluate Mrs. Cole’s mental compatevhen she made that
designation. This claim must therefore be disntisse

Conclusion

Lucille has failed to demonstrate by the prepoadee of evidence
that her mother’s will was executed at a time whia. Cole lacked
sufficient testamentary capacity or was the prodf@icindue influence.
Lucille has failed to demonstrate that the benaficdesignation on Mrs.
Cole’s life insurance policy was made at a time nvhes. Cole was
incompetent. Therefore, Lucille’s request to hthesLast Will and

Testament of Mrs. Cole declared invalid must baetkn
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